ee 


os 
“ ar 
Z 


ded, 


fase nt 


eecsoaren ae 


Sot 


ee 
Soe 


Laser 
eee 


ee aE ee Oo 


Pes eer ee eee 


ec ey 


Digitized by the Internet Archive 
in 2022 with funding from 
University of Toronto 


https://archive.org/details/31/61115475055 


7 
) ay 
na ‘ hy au 4 ae ’ 
SRD i Wasi 
tee " ») 
Lin ipl ht : 
Af a ie es 2) 


“ae 


icone 


wi is 


nT 


Ly 


7 iy 


” ee oH 
my aes ae 


The Suspension and Revocation Process 
in Canada: A Study of How and Why 
Federal Inmates under Conditional 


Release Are Returned to Imprisonment 


by 


Tony Dittenhoffer 
Research Officer 


Jean-Pierre Leroux 
Research Consultant 


Robert B. Cormier 
Chief of Corrections 
Research 


April, 1986 


ee 


The views expressed in the Executive Summary are those of the 
authors and do not necessarily reflect the views or policies of 
the Solicitor General of Canada. Contents may be reprinted with 
credit. 


Published under the authority of the Hon. James Kelleher, P.C., 

M.P., Solicitor General of Canada. The full report is available 
on request from the Research Division, Programs Branch, Ministry 
Secretariat, Solicitor General Canada, Ottawa, Ontario KIA OP8,. 


@ Minister of Supply and Services Canada 1986 
Cat. No. JS42-22/10-1986-1 
ISBN 0-662-54704-7 


SUMMARY 


The Solicitor General's Study of Conditional Release (1981) 


emphasized the need for research on conditional release and made 
specific recommendations in this regard. In response to these 
recommendations and to meet the information needs of the 
Correctional Law Review, the Research Division of the Ministry of 
the Solicitor General, in November 1983, began a major program of 


parole research. 


The research program has three principal focusses: the 
parole decision-making process; the assessment of release risk; 


and the suspension and revocation process. 


This study is addressed to suspensions and revocations. The 
Steering Committee for Parole Decision-Making Research defined 
the mandate as follows: "to investigate the processes, 
documentation, grounds and reasons upon which suspensions and 


revocations are made." 
THE SUSPENSION/REVOCATION PROCESS 


The Parole Act (S. 16) authorizes members of the Nationai 
Parole Board and persons designated by the Chairman to suspend 
the conditional release of inmates. The NPB retains final 
authority and may provide instructions for the suspension of 


inmates in particular cases. Area managers and senior staff of 


The Correctional Service of Canada parole offices (CSC Parole) 


normally exercise authority to issue suspension warrants. 


An inmate may be suspended where a breach of a term or 
condition has occurred; to prevent a breach of a term or 


condition of parole; or to protect society. 


The last two criteria are very broad, and the specific 
circumstances under which inmates should be suspended are not 
evident. The policies of NPB and CSC provide some direction, but 
decision-makers must exercise considerable judgement in 


identifying inmates who pose a risk to the community. 


Once the decision is made to suspend, a "Warrant of 
Apprehension and Suspension" is issued and the inmate is brought 
into custody. From the date of execution of the warrant, the 
parole officer has 14 days in which to conduct an inquiry, after 


which the suspension must be cancelled under the authority of the 


CSC officer who signed the warrant, allowing the inmate to return 
to the community, or the case must be referred to the NPB with a 


recommendation to cancel suspension or revoke release. 


Within the first 10 days of suspension, a "post-suspension 
interview" is held with the inmate to ensure that the inmate 


fully understands the reasons for suspension, and to provide the 


Opportunity to explain his or her version of events. At that 
time, the parole officer advises the inmate on whether the case 
will likely be referred to the NPB and a form entitled 
"Application for Post-Suspension Hearing" is presented to the 
inmate. This document lists the reasons for suspension and 
allows the inmate to request a hearing with the NPB before any 
decision to revoke release. If the inmate requests a 
post-suspension hearing, he or she has a right to 14 days advance 


notice of the hearing, but can waive this right and consent to an 


earlier hearing. 


Following the post-suspension interview and the parole 
officer's inquiry, a "Special Report" must be completed and 
submitted to the NPB. This report summarizes important details 
of the case, including the circumstances that led to suspension, 
the inmate's explanation of events, persons consulted in the 
investigation, the inmate's activities since release, and new 
release plans should the inmate be returned to the community. 
The report includes the assessment by the parole officer and 
supervisor, supporting their decision either to cancel the 
Suspension or refer the case to the NPB with a recommendation to 
cancel the suspension, revoke release, or terminate release 


(applicable only in the case of day parole). 


Upon referral of a suspension case from CSC for which 


the inmate applied for a hearing, the NPB must provide the 


hearing as soon as practicable. Three Board members hear the 
case and a CSC representative must attend the hearing to answer 
any questions concerning the case. Board policy also permits the 
attendance of an assistant to the inmate who may discuss the 
facts and advise on how to answer questions. If the inmate 
waives right to a hearing, the Board members base their decision 


On a review of the inmate's case file. 


A decision to revoke results in recommitment of the inmate 
to federal penitentiary and forfeiture of the remission earned on 
his current sentence. The Board's decision to terminate day 
parole has less severe consequences for the inmate. Although the 
inmate is returned to penitentiary, there is no loss of 
remission. The inmate's release date for mandatory supervision 


remains unchanged by the decision. 


The Parole Regulations do not provide specific criteria to 
guide Board members in revocation decisions. Factors that should 
generally be considered during reviews are listed in the NPB 
policy manual but they are more relevant to parole release than 
to revocation decisions. For instance, the inmate's efforts 
towards self-improvement during imprisonment would seem to have 
less relevance after the inmate has been on release for a 
period. On the other hand, the performance of the inmate while 


in the community or evidence that the inmate committed a further 


violation are not mentioned, though presumably these factors 


would be considered. 


For termination of day parole, NPB guidelines are explicit. 
If the inmate must return to custody through no fault of his or 
her own, perhaps because a treatment program ended prematurely, 
the parole officer should not suspend the inmate, but should 
refer the matter to the Board for termination. If the loss of 
remission through a decision to revoke is unwarranted, 
termination should be considered, e.g., convictions for minor 
offences and less serious breaches of the terms and conditions of 
release. In all cases of serious, overt or repeated violations 


of release conditions, parole should be revoked. 


When a conditional release is revoked, the Board can 
re-credit all or any part of the remission that stood to the 
inmate's credit at the time of release. However, NPB policy 
stipulates that recredit of remission is a special remedy to be 
used only in exceptional circumstances.1 Examples are cases 
where an inmate requests revocation because of difficulties in 
coping in the community, or situations where an inmate 


involuntarily violates a release condition because the release 


1, A revised NPB policy, which became effective on February 7, 
1986, states, as a guiding principle, that "remission shall 
be recredited, in whole or in part, where the Board is 
Satisfied that the loss of all remission would be out of 
proportion to the seriousness of the behaviour which led to 
revocation". 


plan is unsuitable. Other alternatives for mitigating a decision 
to revoke which are suggested in the regulations are setting an 
early review date for parole, or immediately re-releasing the 


inmate on another form of parole. 


Following the decision to revoke, the NPB must submit 
written notice to the inmate within 15 days, along with reasons 
for the decision. The inmate has a right to have his or her case 
re-examined by Board members who were not involved in the 
decision. Inmates are not required to meet any special criteria 
for re-examination, though the NPB application form does suggest 
that the inmate have certain grounds for review - for example, 
new information that has become available since the decision to 
revoke. Upon re-examination, Board members may affirm or 
Overturn the first decision to revoke, substitute termination in 
the case of day parole, or set an early review date. Before 
reaching a final decision, Board members may require a second 
hearing with the inmate. The decision not to recredit remission 


is also appealable. 


RECENT DEVELOPMENTS 


The parole process has evolved considerably during the past 
ten years. Amendments to legislation and policy have been made 


based on a number of recommendations arising from investigations 


into the federal parole system (Goldenberg, 1974; Hugessen, 1972; 
Ouimet, 1969). Most recommendations were based on what had been 
perceived as inadequate procedural protection for the inmate. 

The Criminal Law Amendment Act in 1977 and amendments to the 
Parole Regulations in 1978 instituted some important changes in 


the process. 


Before that time, there was no requirement to provide the 
inmate with reasons for suspension, to conduct a hearing before 
revocation, nor to re-examine decisions upon request. The amount 
of time that inmates had spent under conditional release before 
being revoked was not counted as time served, and there were no 
provisions to re-credit remission in special circumstances. In 
all cases where inmates were convicted of an indictable offence 
punishable by imprisonment of two years or more, parole was 


automatically forfeited. 


The Canadian Charter of Rights and Freedoms has recently led 
the courts to take a new view of the suspension and revocation 
process and has become a strong impetus for change. The Supreme 
Courts of Ontario and British Columbia have held that parole 
proceedings are reviewable in light of S. 7 of the Constitution 
AGE: 

Everyone has the right to life, liberty and 
security of the person and the right not to 


be deprived thereof except in accordance with 
the principles of fundamental justice 


In Caddedu v. The Queen, it was considered that S. 7 
protects the most important of all rights of the individual and 
that it should apply to inmates on parole, regardless of their 
"qualified" liberty. From this important premise, suspension and 
revocation proceedings have been examined in several cases and 
determinations have been made on whether "principles of 
fundamental justice" have been met. Revocations have been 
quashed or new parole hearings have been ordered because the 
courts have found in different cases that the inmate should have 
been provided with better procedural protection. It has been 
ruled that all inmates have the right to a hearing, including 
inmates under the jurisdiction of a provincial board, and inmates 
who were revoked while their whereabouts were unknown. Inmates 
are entitled to be present for their entire hearing, to hear all 
the facts against them, and to be able to respond to them. The 
Board members who are voting on a case (where the inmate has 
elected a hearing) must be present at the hearing. The inmate 
has the right not to be suspended more than once for the same 
event when a decision has been made to cancel the original 


Suspension. 


Many of these court decisions were too recent to have had 
direct impact on suspension and revocation proceedings during the 


period under study; however, awareness of these decisions and 


knowledge that the courts are willing to intervene in suspensions 
and revocations may have influenced the behaviour of 


decision-makers. 


METHOD 


The method for this study included a review of NPB regional 
files, interviews with key decision-makers in CSC and NPB and 


mail-out questionnaires to parole supervisors in private agencies 


that provide supervision under contract with CSC. 


The sample for file review was drawn from the suspension 
warrants issued for federal inmates throughout Canada during a 
One-year period (March 1, 1983 to February 29, 1984). In order 
to ensure proportionate representation, 15% of the suspension 
cases from each region were randomly selected, resulting ina 


total sample of 629 cases. 


The file data collection form was designed systematically to 
gather a wide range of information, including demographic 
variables, criminal history, performance while on release, the 
nature of the violation leading to suspension, action/decisions 


taken, and time periods in the suspension/revocation process. 


Interviews were conducted with NPB members in the five 


regions and at national headquarters. In total, 32 were 


interviewed, of whom 19 were full-time and 13 temporary Board 
members. Individual interviews also were conducted with 161 CSC 


staff members in 38 locations across Canada. 


The structured interviews addressed in a general way the 
circumstances in which cases are suspended, the situations in 
which various decisions are made, factors that are important in 
evaluating cases, relationships among key actors in the process, 
procedures for handling suspension cases, methods of mitigating 
the impact of revocation, and suggestions for improvements to the 


process. 


Questionnaires containing questions that corresponded 
largely to those that were asked in the interviews were mailed to 
55 private agency staff who supervise conditional release 


programs under contract with CSC. 


RESULTS 


The major findings from the analyses of the file data were 


the following: 


Reasons for Suspension 


- 50% of the suspension cases contained either a police charge 


Or a new conviction; 46% contained a technical violation of 


release conditions, and 4% of cases involved other reasons 
(i.e., to prevent a breach). 

- There were 28 cases with a conviction and 290 cases with a 
police charge at the time of suspension, suggesting that few 
Suspensions were delayed until the outcomes of police 
charges were known. 

- Full parole and mandatory supervision cases showed very 
similar patterns of "most serious reason for suspension" 
(i.e., charge or conviction, violation of standard release 


Condzeron re tci)i 


Outcome of Suspensions 


- 15% of suspensions were cancelled by CSC; a further 21% were 
cancelled by NPB. 

- 52% of the cases resulted in revocation, and 10% (28% of the 
sample of day parolees) in termination. 

- The concordance rate nationally between CSC recommendation 
and NPB decision was 88%, with regional rates ranging from 
78% in the Pacific region to 99% in the Atlantic region. 

- Remission was recredited in 3% of the revocations. 

- A request for a re-examination of the Board's decision to 


revoke was made in 7% of cases. 


Reasons for Suspension Outcomes 


- 70% of cases involving a charge or conviction resulted in 
revocation, and concomitantly 68% of all NPB decisions to 
revoke were cases involving a charge or conviction. 

- 15% of the suspensions for violating CCC/CRC regulations led 
to revocation; 47% were cancelled by CSC, 10% were cancelled 


by NPB and 28% resulted in termination. 


Factors Related to Suspension/Revocation Decisions 


- Full parole cases were less likely to result in revocation 
than mandatory supervision or day parole cases. 

- While a charge or conviction was overall the predominant 
factor in cases that led to revocation, “employment while on 
release" was a particularly important factor leading to the 
cancellation of suspension in the Atlantic region. 

- It was very difficult to explain (using multiple regression 
analysis) any of the variance in NPB decisions in the 
Ontario and Quebec regions. 

- Inmates who were revoked for a serious violation (i.e., 

- serious charge or conviction) showed more stability on 
social factors than those revoked for a less serious 


violation (i.e., technical violation or less serious crime). 


- Inmates who had had an earlier suspension cancelled were 
less likely to return for a serious violation than those who 


were being suspended for the first time. 


Time Delay 


- The average time between execution of the suspension warrant 
and the post-suspension interview by a parole officer was 
6. 2days 

- The average time between execution of the suspension warrant 
and final recommendation by CSC was 11.8 days. 

- The average time between execution of the warrant and final 
NPB decision was 51 days (nationally); the average time in 
the Quebec region was 77 days, significantly longer than the 


other regions.2 


The major findings from the analyses of the interview and 


questionnaire data were: 


- CSC staff reported little informal contact between 


themselves and regional board members. 


2. Officers of the NPB have indicated that some delays in the 
Quebec region may have been due to institutional transfers 
and to the fact that board members chose to await the outcome 
of outstanding court charges before proceeding with a 
decision on revocation. 


- 84% of parole officers claimed to have a very good or 
excellent working relationship with the police. 

- 92% of the CSC respondents stated that suspension/revocation 
process required some changes; the most frequent comments of 


those who saw a need for change were: 


Signing authority for suspension warrant 


should be further delegated 25% 


Delay by the NPB in providing inmates 


with a hearing is often too long 22% 


The parole officer's role in post-suspension 


hearings is too restricted 16% 


Legally defensible grounds for suspension 


Should be defined more clearly 16% 


Parole officers should have discretion in 


responding to violations of special release 


Conditions. 14% 


- 42% of the private agency staff made recommendations for 


changes in the process; the most frequent comments were: 


Private agency staff should be more involved 


in the decision-making process 18% 


Signing authority for suspension warrants 
should be delegated to someone in the private 


agency office. 16% 


- 91% of Board members indicated that they considered cases 
with a hearing differently than those without a hearing. 

- 28% of Board members were dissatisfied with existing 
mechanisms for mitigating the effects of revocation; 50% 
Stated that they would like to have guidelines developed for 
the recredit of remission. 

- 81% of Board members stated that the suspension/revocation 
process required some change; the most frequent comments of 


those who saw a need for change were: 


The delay in providing inmates with a 


hearing is often too long 35% 


Board member's workloads are too high 32% 


A better system is needed for monitoring 


the supervision of inmates 222 
The organizational split between NPB and 
CSC is problematic 16% 


Decision-making guidelines for board 


members should be developed. 13% 


DISCUSSION AND RECOMMENDATIONS 


Although many of the findings of this study have 
implications for policy, and warrant discussion, specific 
recommendations are made in four areas: 

a) CSC documentation; 
b) time delay; 
c) criteria for suspensions and revocations; and 


d) criteria for re-credit of remission. 


A. CSC Documentation 


Several types of information from files were excluded from 
this study because independent file coders could not agree on the 
precise meaning of the contents of documents, e.g., information 
could not reliably be gathered from special reports on the 
inmate's performance after release. Reports on file varied 
considerably; they ranged from a single sentence to several pages 
of explanation and contained different types of information. 

Some statements were unclear, or conflicted with other statements 


in the report or elsewhere in the file. 


The authors conclude that decision-making would be assisted 
by a structured reporting form that required documentation of 
specific information. Based on a list of factors that are 


normally considered important (informed in part by the present 


Study), the form might specify such factors as satisfactory or 
unsatisfactory efforts to seek employment, previous release 
experience, or the parole officer's estimate of the likelihood 
that the inmate will commit further crime. Each factor would be 
carefully defined for the user, ensuring as much as possible that 
the same standards are used in ratings. At the same time, in 
Order to preserve important discretion and ensure that special 
aspects of cases are highlighted, the parole officer would be 
given the opportunity to comment on any factor or amplify 
information on the case, and also make a narrative summary of the 


case where necessary. 


Several benefits of a structured reporting form are 
anticipated. First, in many cases it would expedite the process 
of summarizing cases. Second, independent Board members would be 
more likely to perceive cases in the same way; there may be 
disagreement on the proper weight to be given to different 
factors, and on the appropriate action that should be taken, but 
it would be easier to assess various elements in a case, and the 
manner of presentation would exert less influence. Accordingly, 
it would reduce the perception that Board decisions are 
determined more by parole officers' recommendations than by the 


facts of cases. 


B. Time Delay 


The average delay found in the present study would appear 
to be unsatisfactory. The time between apprehension of the 
inmate and final decision by the board averaged, nationally, 
seven weeks. In the Quebec region the average was 11 weeks; the 


lowest regional average, 53 weeks, was in the Pacific region. 


The Senate Committee on Parole (Goldenberg, 1974) took the 
position that the process should not take longer than two months, 
and that parole should automatically be reinstated where the 
Board had not met the time limit. This study found that 27% of 


cases referred to the NPB took more than two months to complete. 


The results of the interviews indicated that many parole 
staff and Board members were also concerned with delay in the 
process. Some believed that it was wrong to hold inmates ina 
state of uncertainty for long periods of time, and noted that in 
the event that the suspension is ultimately cancelled, a long 


delay disrupts employment and family ties. 


Given these findings, the authors conclude that steps should 
be taken to reduce delay. Considering the heavy workloads of 


Board members, it is recommended that the number of Board members 


be increased or that hearing examiners be appointed for this 


purpose. 


C. Criteria for Suspension and Revocation 


The authors conclude that there are two major sets of 
reasons behind suspensions and revocations: "reactive" and 
"proactive". When strong evidence exists that the inmate has 
committed a serious crime, there is little need to consider the 
inmate's criminal history, whether he is employed or not, or 
other factors relating to risk; the decision in this case is 
reactive. Consideration of risk to re-offend is precluded by the 
fact that he has already re-offended. When the inmate has not 
committed a violation, but there are signs based on current 
performance and previous criminal record that he is a high risk 
to commit further crime, suspension and revocation may be 
considered necessary to prevent a crime from occurring. The 


decision in this case is proactive. 


It is argued that parole officers and Board members are less 
proactive now than they were a few years ago, and that this 
development is coincident with a trend toward more due process in 
suspens on and revocation. Given that the courts are now willing 
to intervene in the suspension and revocation process, parole 
officers might be reluctant to suspend for reasons based solely 


on risk. 


Yet, it may be that changes that have occurred in the 
process have been interpreted incorrectly and have resulted in 
undue concern regarding what constitutes acceptable grounds for 
suspension and revocation. In court judgements to date, all 
rulings in favour of the inmate have been based on procedural 
matters, and the courts have avoided consideration of substantive 
facts. Formally, "reasons" for suspension and revocation have 
never been an issues In fact; in a recent court)idecision,, cre 
to society" was deemed sufficiently specific as a criterion for 
revocation. From this perspective, it would seem that criteria 
for suspensions and revocations have not changed, and that parole 
officers and Board members are still at liberty to "proactively" 


Suspend and revoke. 


Nevertheless, some practitioners do perceive a change in 
acceptable criteria, which may explain why 16% of parole officers 
and 13% of Board members mentioned during interviews that they 
would like to have clearer direction. There is a sense that the 
environment has changed, but the implications for decision-making 
are not clearly understood. The consequence of this is that 
individual interpretations of this new environment are guiding 
decisions on how cases should be handled. Hence, it is 
recommended that all possible grounds for suspension and 
revocation be reviewed and that a clear set of criteria be 


established. 


It is understood that these criteria would reflect 
implicitly the underlying perceptions and attitudes about inmates 
and the objectives of conditional release programs, and that it 
would not be easy to obtain consensus on these matters. However, 
the authors believe that if standards are not set at the policy 
level, parole officers and Board members are left to devise their 
Own various standards. If open and visible criteria were 
established, inmates would know better what is expected of them, 
parole officers and Board members would know better what is 
expected of them, and the interested public would be better 


informed. 


D. Criteria for Re-credit of Remission 


The results of the file review indicated that only 3% of 
revocation decisions were accompanied by a decision to re-credit 
remission. In the interviews with Board members, 50% commented 
that guidelines for re-crediting remission should be developed. 
It would seem that a major impediment to re-crediting remission 
is the absence of a clear policy, and the authors recommend that 
criteria for re-credit of remission be established.3 

It is acknowledged that establishing criteria would not be a 
Simple task. Criteria for the re-crediting of remission should 


3, A revised NPB policy, which became effective on February 7, 


1986, includes a list of factors that shall be considered by 
Board members in decisions to recredit remission. 


ae ae 


correspond with criteria for suspension and revocation, which 
first require clarification. For example, if it were considered 
legitimate to revoke in the absence of a violation and solely for 
preventive reasons, then it would seem appropriate to re-credit 
more remission in these cases than if the inmate had violated his 


conditions of release. 


Procedures for re-crediting remission could be designed for 
easy administration. Because Board members operate under heavy 
workloads, re-credit of remission should not require lengthy 
discussion and complex calculation of the inmate's sentence. It 
is probably most expedient, as is sometimes done now, to 
re-credit remission by having Board members decide that a certain 
percentage of remission should be re-credited and allowing the 
Sentence administrator at the penitentiary to calculate the 


actual number of days.4 


To further simplify decision-making, certain types of cases 
might be excluded from consideration. For example, as was the 
case under the previous system of forfeiture, inmates who are 
convicted of an indictable offence punishable by two years or 


more might automatically be left to serve their remaining 


4, In a recent decision of the Supreme Court of British Columbia 
(Dankoski V. Warden of William Head Institution, June 21, 
1985), the judge ruled that the Board must decide on the 
number of days it will remit, and from that decision a 
particular release date will result. 


ate 9 es 


Sentences. In all cases where new police charges form the basis 
of revocation, the decision to re-credit could be delayed until 
the outcome of the charges are known, indicating more clearly 


what the inmate should be held accountable for. 


CONCLUS IONS 


1) CSC documentation in suspension proceedings should be 
structured to include specific information; 

2) time delay should be reduced through the addition of Board 
members or the appointment of hearing examiners; 

3) criteria should be established to guide decisions to suspend 
and revoke; and 

4) criteria should be established to guide the re-credit of 


remission. 


If these recommendations are followed, it is evident that several 
critical issues will have to be considered in greater depth, 
requiring further consultation with parole staff and Board 
members, especially with regard to the development and 


implementation of criteria for decision-making. 
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